STATE OF CALI FORNI A
ENVI RONVENTAL PROTECTI ON AGENCY
DEPARTMENT OF TOXI C SUBSTANCES CONTRCL

I N THE MATTER OF: ) Docket HWCA: P1-00/01-005
)

California Western Rail road )
100 E. Laurel Street )
P. O. Box 907 ) CORRECTI VE ACTI ON
Fort Bragg, California 95437 ) CONSENT AGREEMENT

)

)

)

) Heal th and Safety Code

Respondent ) Secti on 25187
)
| NTRODUCTI ON

1. The Departnent of Toxic Substances Control (DTSC
California Western Railroad enter into this Corrective Action
Consent Agreenment (Consent Agreenent) and agree as foll ows:

1.1. Jurisdiction exists pursuant to Health and Safety
Code (HSC) section 25187, which authorizes DISC to issue an
order to require corrective action when DTSC det erm nes t hat
there is or has been a rel ease of hazardous waste or hazardous
constituents into the environment.

1.2. The parties enter into this Consent Agreenent to
avoi d the expense of litigation and to carry out pronptly the
corrective action described bel ow

1.3. California Western Railroad is the owner and
operator of the Skunk Train which is stationed at Laurel
Street in Fort Bragg, Mendicino County (Facility). California
Western railroad is hereby referred to as the "Respondent™.

1.4. Respondent engaged in railroad operation of the
Skunk Train which is known as the Redwood Route from Fort
Bragg to WIllits and back to Fort Bragg.

1.5. The terns used in this Consent Agreenent are as
defined in Section 66260.10 of Title 22 of the California Code
of Regulations (Cal. Code Regs.), except as otherw se
provi ded.

1.6. Respondent agree to undertake all actions required
by the terms and conditions of this Consent Agreenent,

i ncluding any portions of this Consent Agreenent incorporated
by reference. Respondents waive any right to request a
heari ng on this Consent Agreenent pursuant to HSC section
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25187.

FI NDI NGS OF FACT

2.1. Respondent is the owner and operator of the Skunk
Train which is located at 100 East Laurel Street in Fort Bragg
and 299 East Commercial Street in WIllits, Mendicino County.

2.2. Respondent has not been a potentially Treatnent,
Storage or Disposal (TSD) facility, but has been generating
hazardous waste such as used oil, paint, and batteries.

2.3. Hazardous waste or constituents have m grated from
the Facility into the environment through the air, soil,
groundwat er, surface water and possibly subsurface gas.

2.4. The hazardous waste and hazardous constituents of
concern at the Facility are used oil, paint, |eaking old
batteries, ties, and burned ties spots along the Noyo River.

2.5. The Facility is located in the fishing community of
Fort Bragg and the farm ng community of WIllits.

2.6. Releases fromthe Facility activities may have
already mgrated toward soil, air, surface water and off-site.

2. 7. DTSC becane involved in this project in
Sept enber, 1998 when was notified by the Mendicino County Air
Quality District that conplained were filed with that agency
regarding the Facility. The investigation started in
Sept enber, 1998, and Mendi ci no County Departnent of Health and
Air Pollution Control, along with California Departnent of
Fish and Gane participated in the investigation.

2. 8. DTSC i nvestigated areas along the railroad
tracks of the Facility for potential contam nation on
Sept enber 23, 1998, and January 29, 1999. During the
i nvestigation, piles of burned or unburned ties were found.
Surface soil sanples along with ash and enbers were coll ected
and anal yzed for the concentrations of inorganic and organic
chem cals. The result showed apparent el evated |evels of
nmetal s, polycyclic aromatic hydrocarbons and di oxi n.

2.9. DTSC revi ewed the sanpling results and
recommended an assessnent for the subject area and the nearby
river.

PROQIECT COORDI NATOR

3. Wthin fourteen (14) days of the effective date of
this Consent Agreenent, DTSC and Respondent shall each
designate a Project Coordinator and shall notify each other in
witing of the Project Coordinator selected. Each Project
Coordi nator shall be responsible for overseeing the
i npl enentation of this Consent Agreenent and for designating a
person to act in his/her absence. All comunications between
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Respondents and DTSC, and all docunents, report approvals, and
ot her correspondence concerning the activities perforned
pursuant to this Consent Agreenent shall be directed through
the Project Coordinators. Each party may change its Project
Coordi nator with at |east seven (7) days prior witten notice.

WORK TO BE PERFORMED

4.1. DISC, with cooperation from Respondent, wll
performa Facility Assessnent (FA) to identify areas which may
require investigation and/or renediation. Wthin 60 days of
the conpletion of the FA, Respondent and DISC will enter into
negotiations with the goal to entering into a separate Consent
Agreenment which specify activities necessary to address the
areas identified in the FA, if necessary. Wrk to be perforned
pursuant to this Consent Agreenent is specified bel ow

4. 2. Wthin 60 days of the effective date of this
Consent Agreenment, DTSC will review docunentation on file with
DTSC, the Respondent, and ot her regul atory agencies to
identify areas which may require investigation and/or
remedi ation. Followng DISC s file review, DISC will conduct a
site inspection, within 75 days fromthe date of this Consent
Agreenent. Information gathered fromthe file review and site
inspection will be used to prepare the FA

4. 3. Wthin 45 days fromthe site inspection, DISC
will conplete the FA

CALI FORNI A ENVI RONVENTAL QUALI TY ACT

5. DTSC nmust conply with the California Environnental
Quality Act (CEQA) insofar as activities required by this
Consent Agreement are projects subject to CEQA. Respondents
shall provide all information necessary to facilitate any CEQA
analysis. DISC wll nmake an initial determ nation regarding
the applicability of CEQA. If the activities are not exenpt
from CEQA, DISC will conduct an Initial Study. Based on the
results of the Initial Study, DISC will determne if a
Negative Declaration or an Environnmental |npact Report (EIR)
shoul d be prepared. DTSC wi || prepare and process any such
Negative Declaration. However, should DTSC determ ne that an
EIR i s necessary, such an EIR woul d be prepared under a
separ ate agreenent between DISC and Respondent.




DTSC APPROVAL

6. 1. Respondent shall revise any workplan, report,
specification, or schedule in accordance with DISC s witten
coments. Respondent shall submt to DISC any revised
docunents by the due date specified by DISC. Revised
submittals are subject to DISC s approval or disapproval.

6.2. Upon receipt of DTSCs witten approval, Respondent
shall comrence work and i nplenment any approved reports in
accordance wth the schedul e and provi sions contained therein.

6.3. Any DISC approved workpl an, report, specification,
or schedul e required under this Consent Agreenent shall be
deened incorporated into this Consent Agreenent.

6.4. Verbal advice, suggestions, or comments given by
DTSC representatives will not constitute an official approval
or deci sion.

SUBM TTALS

7.1. Any report or other docunent submtted by
Respondent pursuant to this Consent Agreenment shall be signed
and certified by the project coordinator, a responsible
corporate officer, or a duly authorized representative.

7.2. The certification required by paragraph 7.1. above,
shall be in the follow ng form

| certify that the information contained in or

acconpanying this submttal is true, accurate, and

conplete. As to those portions of this submttal for

whi ch | cannot personally verify the accuracy, | certify

that this submttal and all attachnments were prepared at

my direction in accordance with procedures designed to
assure that qualified personnel properly gathered and
eval uated the information submtted.

Si gnat ur e:

Nane:

Title:

Dat e:

7.3. Respondent shall provide two copies of al
docunents, including but not limted to, workplans, reports,
and correspondence of fifteen (15) pages or |onger.
Submittals specifically exenpted fromthis copy requirenent
are all progress reports and correspondence of |ess than 15
pages, of which one copy is required.
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7.4. Unless otherwi se specified, all reports,
correspondence, approvals, disapprovals, notices, or other
submi ssions relating to this Consent Agreenent shall be in
witing and shall be sent to the current Project Coordinators.

PROPOSED CONTRACTOR/ CONSUL TANT

8. Al work perfornmed pursuant to this Consent Agreenent
shall be under the direction and supervision of a professional
engi neer or regi stered geologist, registered in California,
with expertise in hazardous waste site cleanup. Respondent's
contractor or consultant shall have the technical expertise
sufficient to fulfill his or her responsibilities. Wthin
fourteen (14) days of the effective date of this Consent
Agreenent, Respondent shall notify DTSC Project Coordinator in
witing of the nane, title, and qualifications of the
pr of essi onal engi neer or regi stered geol ogi st and of any
contractors or consultants and their personnel to be used in
carrying out the ternms of this Consent Agreenment. DTSC may
di sapprove of Respondent's contractor and/or consultant.

ADDI T1 ONAL WORK

9. DISC may determ ne or Respondent may propose that
certain tasks, including investigatory work, engineering
eval uation, or procedure/ nethodol ogy nodifications are
necessary in addition to, or in lieu of, the tasks and
deliverabl es included in any part of DISC- approved workpl ans.
DTSC shall request in witing that Respondent performthe
addi ti onal work and shall specify the basis and reasons for
DTSC s determ nation that the additional work is necessary.
Wthin fourteen (14) days after the receipt of such
determ nati on, Respondent may confer with DTSC to discuss the
addi ti onal work DTSC has requested. |If required by DISC,
Respondent shall submt a workplan to DISC for the additiona
wor k.  Such workplan shall be submtted to DTSC within thirty
(30) days of receipt of DITSC s determ nation or according to
an alternate schedul e established by DISC. Upon approval of a
wor kpl an, Respondent shall inplement it in accordance with the
provi sions and schedul e contained therein. The need for, and
di sputes concerning, additional work are subject to the
di spute resol ution procedures specified in this Consent
Agr eenent .

QUALI TY ASSURANCE

10.1. Al sanpling and anal yses performed by Respondent

-5-



under this Consent Agreenent shall follow applicable DISC and
USEPA gui dance for sanpling and anal ysis. Reports shal
contain quality assurance/quality control and chain of custody
procedures for all sanpling, nonitoring, and anal yti cal
activities. Any deviations fromthe approved reports nust be
approved by DTSC prior to inplenentation, nust be docunented,
i ncludi ng reasons for the deviations, and nust be reported in
the applicable report (e.g., Cosure Certification Report).
10.2. The nanes, addresses, and tel ephone nunbers of the
California State certified analytical |aboratories Respondent
propose to use nmust be specified in the applicable reports.

SAMPLI NG AND DATA/ DOCUMENT AVAI LABI LI TY

11.1. Respondent shall submt to DTSC upon request the
results of all sanpling and/or tests or other data generated
by its enpl oyees, agents, consultants, or contractors pursuant
to this Consent Agreenent.

11.2. Respondent shall notify DISCin witing at |east
seven (7) days prior to beginning each separate phase of field
wor k approved under any report required by this Consent
Agreenment. |If Respondent believe it nust comrence energency
field activities wi thout delay, Respondents may seek energency
t el ephone aut hori zation from DTSC Project Coordinator or, if
the Project Coordinator is unavail able, his/her Branch Chief,
to commence such activities i medi ately.

11.3. At the request of DISC, Respondents shall provide
or allow DTSC or its authorized representative to take split
or duplicate sanples of all sanples collected by Respondent
pursuant to this Consent Agreenent. Simlarly, at the request
of Respondent, DTSC shall allow Respondent or their authorized
representative to take split or duplicate sanples of al
sanpl es coll ected by DTSC under this Consent Agreenent.

ACCESS

12. Subject to the Facility's security and safety
procedures, Respondent agree to provide DISC and its
representatives access at all reasonable tinmes to the Facility
and any other property to which access is required for
i npl enmentation of this Consent Agreenent and shall permt such
persons to inspect and copy all records, files, photographs,
docunents, including all sanpling and nonitoring data, that
pertain to work undertaken pursuant to this Consent Agreenent
and that are within the possession or under the control of
Respondents or its contractors or consultants.



RECORD PRESERVATI ON

13.1. Respondent shall retain, during the pendency of
this Consent Agreenment and for a mnimmof six (6) years
after its termnation, all data, records, and docunents that
relate in any way to the performance of this Consent Agreenent
or to hazardous waste managenent and/or disposal at the
Facility. Respondent shall notify DISCin witing ninety (90)
days prior to the destruction of any such records, and shal
provide DISC with the opportunity to take possession of any
such records. Such witten notification shall reference the
effective date, caption, and docket nunber of this Consent
Agreenent and shall be addressed to:

James M Pappas, Chi ef

Land Di sposal Branch

Departnent of Toxic Substances Contr ol
10151 Croydon Way, Suite 3

Sacranento, California 95827

13.2. |If Respondent retain or enploy any agent,
consul tant, or contractor for the purpose of carrying out the
terms of this Consent Agreenment, Respondents will require any

such agents, consultants, or contractors to provi de Respondent
a copy of all docunents produced pursuant to this Consent
Agr eenent .

13.3. Al docunents pertaining to this Consent Agreenent
shall be stored in a central location at the Facility [or at a
| ocation agreed to by the parties] to afford ease of access by
DTSC and its representatives.

Dl SPUTE RESOLUTI ON

14.1. The parties agree to use their best efforts to
resolve all disputes informally. The parties agree that the
procedures contained in this section are the sole
adm ni strative procedures for resolving disputes arising under
this Consent Agreenent. |If Respondent fail to follow the
procedures contained in this section, they shall have waived
its right to further consideration of the disputed issue.

14.2. |f Respondent disagree with any witten decision
by DTSC pursuant to this Consent Agreenent, Respondent's
Proj ect Coordinator shall orally notify DTSC Project
Coordi nator of the dispute. The Project Coordinators shal
attenpt to resolve the dispute informally.

14.3. If the Project Coordinators cannot resolve the
di spute informally, Respondent may pursue the matter formally
by placing its objection in witing. Respondents' witten
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obj ection nust be forwarded to Janmes M Pappas, Chief, Land

Di sposal Branch, Departnent of Toxic Substances Control, with
a copy to DISC Project Coordinator. The witten objection
must be mailed to the Branch Chief within fourteen (14) days
of Respondents' receipt of DISC s witten deci sion.
Respondent's witten objection nust set forth the specific

poi nts of the dispute and the basis for Respondent's position.

14. 4. DTSC and Respondent shall have fourteen (14) days
from DTSC s recei pt of Respondents’ witten objection to
resol ve the dispute through formal discussions. This period
may be extended by DTSC for good cause. During such period,
Respondent may neet or confer with DISC to di scuss the
di sput e.

14.5. After the formal discussion period, DTSC will
provi de the Respondents with its witten decision on the
dispute. DTSC s witten decision wll reflect any agreenents
reached during the formal discussion period and be signed by
James M Pappas, Chief, Land Di sposal Branch, Departnent of
Toxi ¢ Substances Control, or his/her designee.

14.6. During the pendency of all dispute resolution
procedures set forth above, the tinme periods for conpletion of
work to be perfornmed under this Consent Agreenent that are
af fected by such dispute shall be extended for a period of
time not to exceed the actual tine taken to resolve the
di spute. The existence of a dispute shall not excuse, toll, or
suspend any ot her conpliance obligation or deadline required
pursuant to this Consent Agreenent.

RESERVATI ON OF RI GHTS

15.1. DTSC reserves all of its statutory and regul atory
powers, authorities, rights, and renedies, both | egal and
equi table, which may pertain to Respondent's failure to conply
with any of the requirements of this Consent Agreenent. This
Consent Agreenent shall not be construed as a covenant not to
sue, release, waiver, or limtation on any rights, renedies,
powers, or authorities, civil or crimnal, that DTSC has under
any statutory, regulatory, or conmon |aw authority.

15.2. DTSC reserves the right to disapprove of work
performed by Respondent pursuant to this Consent Agreenent and
to request that Respondent perform additional tasks.

15.3. DTSC reserves the right to performany portion of
the work consented to herein or any additional site
characterization, feasibility study, and/or renedial actions
it deens necessary to protect human health and/or the
environment. DTSC may exercise its authority under any
applicable state or federal law or regulation to undertake
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response actions at any tinme. DISC reserves its right to seek
rei nbursenent from Respondent for costs incurred by the State
of California with respect to such actions. DISC will notify
Respondent in witing as soon as practicable regarding the
decision to performany work described in this section.

15.4. |f DTSC determ nes that activities in conpliance
or nonconpliance with this Consent Agreenent have caused or
may cause a rel ease of hazardous waste and/or hazardous waste
constituents, or a threat to human health and/or the
environment, or that Respondents are not capabl e of
undertaki ng any of the work required, DITSC rmay order
Respondent to stop further inplenmentation of this Consent
Agreenent for such period of tinme as DISC determ nes may be
needed to abate any such release or threat and/or to undertake
any action which DISC deternmines is necessary to abate such
rel ease or threat. The deadlines for any actions required of
Respondents under this Consent Agreenent affected by the order
to stop work shall be extended to take into account DTSC s
actions.

15.5. This Consent Agreenent is not intended to be nor
shall it be construed to be a permt. The parties acknow edge
and agree that DISC s approval of any report, plan, and/or
specification does not constitute a warranty or representation
that the workplans, plans, and/or specifications will achieve
the required cleanup or performance standards. Conpliance by
Respondents with the terns of this Consent Agreenment shall not
relieve Respondents of their obligations to conply with HSC or
any ot her applicable local, state, or federal |aw or
regul ati on.

OrHER CLAI M5

16. Except as provided in this Consent Agreenent,
nothing in this Consent Agreenent shall constitute or be
construed as a release fromany claim cause of action, or
demand in | aw or equity against any person, firm partnership,
or corporation for any liability it may have arising out of or
relating in any way to the generation, storage, treatnent,
handl i ng, transportation, release, or disposal of any
hazar dous constituents, hazardous substances, hazardous
wast es, pollutants, or contam nants found at, taken to, or
taken or mgrating fromthe Facility.

OTHER APPLI CABLE | AWS

17. Al actions required to be taken pursuant to this
Consent Agreenment shall be undertaken in accordance with the
requi renents of all local, state, and federal |aws and
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regul ations. Respondents shall obtain or cause their
representatives to obtain all permts and approval s necessary
under such | aws and regul ati ons.

REI MBURSEMENT OF DTSC S COSTS

18. 1. Respondent shall pay DTSC s costs incurred in the
i npl enentation of this Consent Agreenent.

18.2. An estimate of DTSC s costs for conducting FA and
reviewing closure certification related reports, is attached
as Exhibit A show ng the amount of $19,500.00. It is
understood by the parties that the amunt shown on Exhibit A
is an estimate only and may differ fromthe actual costs
incurred by DISC in inplenenting this Consent Agreenent.

18. 3. Respondent shall nake an advance paynment to DTSC in
t he anpbunt of $5,000.00 within 30 days of the effective date
of this Consent Agreenent. |If the advance paynent exceeds
DTSC s costs, DISC will refund the balance within 120 days
after the execution of the Acknow edgnent of Satisfaction
pursuant to Section 20 of this Consent Agreenent.

18. 4. After the advance paynent, DTSC will provide

Respondent with a billing statenent at |east quarterly, which
will include the name of the enpl oyee, identification of the
activity, the anmount of tinme spent on each activity, and the
hourly rate charged. |If Respondent do not pay an invoice

within 60 days, the anount is subject to interest as provided
by HSC section 25360. 1.

18.5. DISC will retain all costs records associated with
the work performed under this Consent Agreenent as required by
state law. DISC will nake all docunents which support DTSC s
cost determ nation avail able for inspection upon request, as
provi ded by the Public Records Act.

18.6. Any dispute concerning costs pursuant to this
Consent Agreement is subject to the Dispute Resolution
provi sion of this Consent Agreenent. DISC reserves its right
to recover unpaid costs under applicable state and federal
| aws.

18.7. Al paynents shall be nmade within 30 days of the
date of the billing statenent by check payable to the
Depart ment of Toxic Substances Control and shall be sent to:

Accounting Unit

Depart ment of Toxic Substances Control
P. O Box 806

Sacranento, California 95812-0806

Al'l checks shall reference the nane of the Facility, the
Respondents' nanes and addresses, and the docket nunber of
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this Consent Agreenent. Copies of all checks and letters
transmtting such checks shall be sent sinultaneously to
DTSC s Project Coordi nator.

MODI FI CATI ON

19.1. This Consent Agreenent may be nodified by nutual
agreenent of the parties. Any agreed nodifications shall be
in witing, shall be signed by both parties, shall have as
their effective date the date on which they are signed by
DTSC, and shall be deened incorporated into this Consent
Agr eenent .

19.2. Any requests for revision of an approved workpl an
requi renment nmust be in witing. Such requests nust be tinely
and provide justification for any proposed workplan revi sion.
DTSC has no obligation to approve such requests, but if it
does so, such approval will be in witing and signed by Janes
M Pappas, Chief, Land D sposal Branch, Departnent of Toxic
Substances Control, or his designee. Any approved workpl an
nodi fication shall be incorporated by reference into this
Consent Agreenent.

TERM NATI ON AND SATI SFACTI ON

20. The provisions of this Consent Agreenent shall be
deened satisfied upon the execution by both parties of an
Acknowl edgnment of Satisfaction (Acknowl edgnment). DTSC will
prepare the Acknow edgnent for Respondent's signatures. The
Acknow edgnment will specify that Respondents has denonstrated
to the satisfaction of DISC that the terns of this Consent
Agreenent i ncluding paynent of DTSC s costs have been
satisfactorily conpleted. The Acknow edgrment will affirm
Respondent's continuing obligation to preserve all records
after the rest of the Consent Agreenent is satisfactorily
conpl et ed.

EFFECTI VE DATE

21. The effective date of this Consent Agreenent shal
be the date on which this Consent Agreenment is signed by al
the parties. Except as otherw se specified, "days" neans
cal endar days.
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SI GNATORI ES

22. Each undersigned representative certifies that he or
she is fully authorized to enter into this Consent Agreenent.

DATE:
/ si gned by/
M. John Mayfield
Chai rman of the Board
California Western Rai |l road

DATE: 6/29/01
[signed by/
Janes M Pappas, P.E., Chief
Land Di sposal Branch
Depart ment of Toxic Substances Control
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o Cost Estimate Worksheet

Project Title: California Western Railroad"

Project Phase: Facility Assessment Oversight

Contact: Wendy Esquire

Billing Address: P.O. Box 907, Fort Bragg, California 95437
Contact Tel, #: (707) 964-6371

HWMP
Hourly
Staff Rate + _ Staff

Code Classification Hours 191.68% Cost
AWP Event: Facility Assessment Oversight
Billing Code: 22120 / 05 7/ 00 / 520041
PERMITTING

3564 Haz. Sub, Scientist 0.0 110

3726 Haz. Sub. Engineer 60.0 o122 7.320.00

3565 Sr. Haz. Sub. Sci. 4.0 126 504.00

3724  Sup. Haz. Sub. Eng. | ‘0.0 134 0.00

3723 Sup. Haz. Sub. Eng. Il 0.0 147 '0.00

1139 Office Technician (T) . 2.0 62 124.00
REGIONAL CHEMISTRY SUPPORT

3565  Sr. Haz. Sub. Sci. : 0.0 126 0.00
REGIONAL GEOLOGY SUPPORT

3728  Haz. Sub. Eng. Geo. 0.0 118 0.00

3730 Sup. Haz. Sub. Eng. Geo. | 0.0 134 0.00
OFFICE OF SCIENTIFIC AFFAIRS

7978 Staff Toxicologist - 1.0 149 149.00

7943 Senior Toxicologist 0.0 156 0.00
OFFICE OF LEGAL COUNSEL

5778  Staff Counsel 1.0 152 152.00
PUBLIC PARTICIPATION

5373 Public FPart., Spec. 0.0 103 0.00

5372  Public Part., Sup. 0.0 118 0.00

1139 Office Technician (T) 0.0 62 0.00
PROGRAM AUDITS & ENVIRONMENTAL ANALYSIS

4711 Assoc. Env. Planner 0.0 108 0.00

4713  Sr. Env, Planner 0.0 133 0.00
OTHER

Contingency @ 10% : . 824.90

$ 9,073.90

Skunk Train.wkl




